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KE.4L-WOKLV “BASEBALL” .~RBlTRATlUN USES THE SIMULTANEOUS EXCHANGE OF 
OFFERS; SEQUChTI.4L OFFERS WOULD IMPROPERLY DISTORT THE PROCESS 

r In “baseball ’ ai.hiti-ation, each pal-ly renders 3 last, best offer, and the arbitrator 
musl choose bctween those ofCers 

e This form of arbitration is designed to force panies toward more 
rcasonable positions ~ ;in objective tha t  is subverted if one party must go 
l’ii-st and the other m a y  opportunistically tailor its offer in response 

I ‘The Majnr Lcague Baseball (“MLB”) salary arbitration rules and the guidance 
pr-ovidcd by the Amcrlcan Arbilialion Association (“AAA”) and Judicial 
Ai-biti-ation and Mcdiation Sei-vices, Inc (“JAMS”) on final offer arbitration 
tiniforml> call for :I simuhaneous cxchange of offers 

o The MLB Basic Agieeinent provides that “[tlhe Player and the Club shall 
exchange w i t h  each other i n  advance of the hearing single salary figures 
for thc coming season (which need not bc figures offered during the prior 
negotiations) I”  

A A A  ‘ s  Di-ufiiiifi Jl i . \p i~ i~  Rrsolii~io17 ClnuseJ - A  Pructicul Guide provides 
thal “[elach p3i.t)) s l i a l l  stibinit to the arbitrator and exchange with each 
other in ;id\,:incc o f  (lie hcxing [heir last, best ofrers ’” 

e 

1 IC the Commission anticipatcs using AAA arbitration procedures to 
resolve progi.ainmiiig pricing issues, it should be consistent and use 
all of thc procedures anticipated by AAA. 

o The streamlined rules uscd by JAMS for baseball arbitrat~on state “the 
Parties shall exchange and provide to the Case Manager written proposals 
for the amount of money damages they would offer 01- demand, as 
applicable ”’ 
There is 110 provisionfor sequential ojfers arid counter-offers in any of 
thc.se authoritative sources on “baseball” arbitration. 

o 

7 The scholni.ly Iitcr~tui-e nii [h is  type of 41 bitration presumes a simultaneous 
exchange of offers 

MLB 2003-2006 B~tnic Ayeerncnt. Airicle VI, SeLtiun F(6) (emphasis added) (awlable at 

U\ 1 1  yimy ~ n m l u s  iirn; comlilipolrnIbpalinlbpa~chrl pdi)  
Sci i ion \I I 3  ( u n p h , i b i \  .&led) (dvailable dt  

\+IMIW adr  01 $index7 I j,p”JSPisid=l5727&JSPsi c=iiplu~d\LIVES1TC\Rulcs_Pi uLeduresMDR-G 
I,idcski,:uscb~)ok i h t n ~ l # b ~ ~ c b ~ ~ l l )  
I<ule 28 (emphdris  dddcd) (&I\ r ~ i l r l b l ~  ‘11 MM’U jamms:idr c:~mlstreamiiiied_~rbitration_iules- 
1003 a\p#Ru I e28) 
Sre. c ,y , A Pal mei 2nd P Pewriiiu, “Bargaiiiing W i t h  lnformatlve Offers An Analysis of Final- 
0 t h  .4rbitrdticm.” J o u m d  o/ L q n i  Srudtes. Val 21 r l c  p 419 (June 1998)(if arbirrdtlon I S  

invoked, “I bloth bids ale made ainulraneuudy and become common knowledge” (emphasis 
added l j ,  R Gibbons. “Ledining in Equilibiium Models of‘ Arbluation,” The American Ecunumrc 
K r u e i i ’ .  Vol 78 No 5 rlt p 898 (Dec 1988j(“The timmgolfinal-offer arbitration i s  as rnlloWs 
FII tL, Ihc pditie\ simultaneously subinit rheu offers to the arbitrator ” (einphasls added)) 



I 11’ thc Commission wei-e to adopt a system based on sequential offers, i t  would 
change t l ic  parties’ incentives and distort the negotiation and arbitration 
processes 

CI Piint, scqucnlial offers ~ ~ o u l d  sive cable operatois grealer incentive to 
inillate arbiliation in every case rather than reach a negoliated agreement . AI ;1 minimum, the cable operator gets a free look at News C o p ’ s  

last besl offer withou~ fear of  losing programming. 

o Sccond, sequential cirfers would shew the resulls towai-ds cable operatois. 
9 Where neither party knows what the other IS going to offer, both 

h a w  the incentive to mahe the most reasonable offer possible - 
hat  I S  thc underlying rationale for baseball arbitration 
Where the cable operator knows what News C o p .  has offercd, it 
k i l l  be able io act npponunist~cally by using News C o r p . ’ ~  offer - 
rather than an independent assessment of fair market value - to  
de~ei-inine its 0v.n countei--offer 

1 

c Rerult inoic li-equent reglatory intervenlion into commercial 
negotiations and increased  rans sac ti on costs that ultimately will be passed 
on to consumers 

‘r There IS no reason I O  place News Corp. at such a sharp disadvantage to incumbent 
ca l~ le  opei-alors 

c Once arbitratiori is initiated, any arguable leverage that News COT. has 
gained over the cable operator by acquiring an interest in DIRECTV is 
nullified, us the relative cori7ntercial position of the parties is irrelevant 
to the arbitrator’s deterniinalion of a fair market value f o r  the 
prograni niing. 
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1.5) I i iw tdd i ,  i i i i i l  L k c i , $ i o i i  Submission inay be made at any 
r i i w  between Isnuar! 5 irnd lanuar! I5  In the event the offer o f  the 
Club i s  reduced 1111 oi subsequent to Jaiiuai-y 15, the Player'? right to 
whinit  to :1ihrr3rioi i  >hall he rein\t;ited for a period of 7 days Arbi- 
I r i l l io i i  heaiin_rb \ha11 be held .ih soon as poshible afier subrnis\ion 
md,  io the  e x t r i i r  pi;lLtic;lbls, shall be scheduled to he hcld from 
February I to Fchruary XI Thc arbitration panel m a y  render the 
decision oil the da! ( 1 1  t l ic hearing, m d  hhi i l l  make every effort to do 
\I) niir Liter thaii 21 liours fo l lowi i ig the close of rhe hearing The 
i i ibi trari i~n Ipancel rha l l  bc limited to a i t ud ing  only one or i he  other 
( i f  tlic t b ~ o  figure,  iubniitted There bhall be no opinion There shall 
be  no releate of the :irhirrarion diuard by the arbitration panel excepl 
io the Club, the PI'iycr, the Association and the LRD The panel 
CII;LI~ shr i l l  tn i t ia l l )  inforin the Association and the LRD of the award 
only xiid IMII liou [hi. piinel member\ \otcd The panel chair shall 
di\cIose ro rhs : ' iswci3t io i i  2nd the LRD the indwidual votes of the 
p ~ i i e l  ~iienihers oii c a d i  M a r c h  15 to l lowng the February hearings 
The panel cli31r .;hall i n w t  tlie figurc m a r d e d  in paragraph 2 of the 
duplicate Ilnitorin Playcr'h Contracts delibered at the hearing and 
4iall foi-w:ird bo111 copies t o  [lie Office o f  the Cornrniwoner 

ii>g the prior i ie~siirit ions) mid then shall suhniil such fipures to the 
r i rb i t r~t io i i  panel A t  the l icmi ig,  the Player and Club shall deliver to 
tlie xbi t ra i ion piinel rl Uiiilorin Pldyer's C t rn t i~~c t  executed in dupli- 
cate, toinplele except Fui- h e  \alary figure to be insened in para- 
SiJph Z Upon ruh in iwon  of [ l ie  salary iswe ti1 arbitrarion by either 
Plaher or Club, the Player shall be regarded as a signed Player 
(unlz\s thc Player w t I i d i - ~ i w \  trom drbitration as  provided in para- 
giaph (1) ;ibo\,c) 

( 7 )  . S c h  imi of ,4r/1111~1ioi~~ Thc Associauoii aiid the LRD shall 
aiinudly sclect ihc arbitrators 111 the event they are unable to agree 
hy Janua ry  1 111 :my year, they jointly s l i a l l  request that the Arneri- 
Ldn  Arbitriirion Asw~i3rioii furnish them I i h h  of prominent. profes- 
\iuiial arbiliators Upun receipr of w c h  li$ts, t l ie arbitrators shall be 
4eLted  by alicrnarely srriking tiames from the lists All cases shall 
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Drafting Dispute Resolution Clauses - A Praclical Guide 

In 1997, Wllliam K Slate 11, president of the American Arbitration Association, formed the"Draftln! 
Resolution Clauses" Committee under the guidance 01 the AAKs general counsel Michael F Hoel; 
review the existing booklet and to determine whether improvements could be made The committe 
consisting 01 James H Carler of Sullivan 8 Cromwell. chair. and members Winslow Christian, Da 
Freyer 01 Skadden. Arps. Slate. Meagher 8 Flom, Rlchard K Jeydel, senior vice president, gener; 
and secretary 01 Kanematsu USA Inc , Charles E Molineaux of Wlckwire G a m  and John H Wilk 
Donovan Leisure. Newton 8 lrvine, contributed greatly to revising this booklet 

The booklet IS intended to assist parties in dralting alternative dispute resolution (ADR) clauses W 
in mind. and in addition lo the suggested clauses, the commitlee compiled a checklist of consider; 
the drafter as well as examples 01 supplemental language which go beyond the basic clauses Us 
beneht lrom the commentary throughout the text which helps to identify points of interest Parties ' 
questions regarding drafting an AAA clause should contact their local AAA oflice 
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B C:auses lor Use in Construction Disputes 
C Clauses tor Use in Employment Disputes 
D Clauses lor Use In Patent Disputes 
E Clauses lor Use In Textile D~sputes 
F Clauses lor Use ir Financial D~sputes 

V nTHFR PROVISlnNS THAT MIGHT RF CONSlnFRFn 

litin /!N L\ \I .idr o rd lnde \2  I isd~JSPssid=I 5777&JSPsrc=uoload\LIVESIT \clausebook.htrn 12/1/2003 



13 "Baseball" Arbitration 

"BaiebalP arbitration IS a methodology used in many dilferent contexts in addition to baseball players' salary disputes, and is particularly eff 
when part~es have a long term relationship The procedure involves each party submitling a number lo the arbilrator(s) and serving the nun 
or her adversary on Ihe understanding that, lollowing a hearing. the arbitrator(s) will pick one of the submilled numbers, nothing else A ke) 
Ihis apprmch 1s 'hat Iher? E incentive lor a parry to submit a highly reasonable number, since this increases rhe likelihood that the arbitratc 
seleci lhai number In some >nstdnces. fhe process of submitting the numbers moves the pal ies so close together [hat the dispute IS seltlr 
a hearing Sample language providing lor "baseball" arbitration 8s set lorlh below 

or the other 01 Ihe two figures Gbmilled 

 lilt^ //u,u I< ildi. oi-dlndex7 I 1sn~JSPssid=l.j727&JSPsr~=unload\L1VESIT ..\clausebook htm 12/1/2003 
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l o r  any act or omission in  connection w i th  any 
Arbi t rat ion conducted under these Rules, 
including but not l imi ted t o  a recusal by the 
Arbi t rator 

Rule26. Fees 
(a i  Each Party shall pay its pro-rata share of 
J A M S  fees and expenses as set forth in  the 
J A M S  fee schedule in  effect at the t ime  of the 
commencement  of the Arbitration, unless the 
Parties agree o n  a different allocation of  fees 
and expenses J A M S  agreement t o  render 
services is jointly w i th  the Party and the 
attorney o r  other representative o f  the Party in 

the Arbitration 

(b) J A M S  requires that the Parties deposit the 
lees and expenses for  the Arbitration pr ior  t o  
the Hearing and rnay preclude a Party that has 
failed t o  deposit its p r o ~ r a t a  or agreed-upon 
share of the fees and expenses f rom offering 
evidence o f  any affirmative claim at the Hear- 
ing J A M S  may waive thc deposit requirement 
upon a showing of good cause 

(c )  The Parties are jo int ly and severally liable 
for  the payment o f  the fees and expenses of 
J A M S  In the event that one Party has paid 
more than its share of the fees, the Arbitrator 
may award against any other Party any costs 
or lees that such Party owes wi th  respect t o  
the Arbitration 

(d) J A M S  rnay defer issuance of a n  Arbitratlon 
Award rendered by the Arbitrator if any and/or 
all outstanding invoices are not paid If J A M S  
declines t o  issue an Arbitration Award in 

accordance with th is Rule, i t  shall no t  be 
issued to any Party 

(e)  Entities whose interests are not adverse 
w i th  respect t o  the issues in  dispute shall be 
treated as a single Party for  purposes of 
JAMS'  assessment of fees JAMS shall deter- 
mine whether the interests between entities 
are adverse for purpose of fees, considering 
such factors as whether the entities are repre- 
sented by the same attorney and whether the 
entities are presenting jo int  or separate posi- 
t ions a t  the Arbitration 

Rule 27. Bracketed (or High-Low) 
Arbitration Option 

(a )  At  any t ime before the issuance of the 
Arbitration Award, the Parties may agree, in 
writ ing. on m i n i m u m  and max imum amounts 
of damages that rnay be awarded o n  each 
claim or o n  all claims in the aggregate The 
Parties shall prompt ly  not i fy the Case Man- 
ager, and provide to the Case Manager a copy 
o f  their wr i t ten agreement setting forth the 
agreed-upon m a x i m u m  and m i n i m u m  
amounts. 

(b)  The Case Manager shall not  i n fo rm the 
Arbitrator of the agreement t o  proceed wi th  
th is opt ion or o f  the agreed-upon m i n i m u m  
and max imum levels wi thout  the consent of 
the Parties 

(c)  The Arbitrator shall render the Award in 
accordance with Rule 19. 

( d )  In the event that the Award of the Arbitra- 
tor  is in between the agreed-upon m i n i m u m  
and max imum amounts, the Award shall 
become final as is. In the event that the Award 
is below the agreed-upon minimum amount, 
the final Award issued shall be corrected to 
reflect the agreed-upon m i n i m u m  amount  In 
the event that the Award is above the agreed- 
upon max imum amount, the final Award 
issued shall be corrected t o  reflect t h e  agreed- 
upon max imum amount.  

Rule 28. Final Offer (or Baseball) 

(a) Upon agreement of the Parties to use the 
opt ion set for th in  th is Rule, at least seven ( 7 )  
calendar days before the Arbitration Hearing. 
the Parties shall exchange and provide t o  the 
Case Manager wr i t ten proposals for  the 
amount  of money damages they w o u l d  offer 

Arbitration Option 

or demand, as applicable, and that they be- 
lieve t o  be appropriate based on the standard 
set forth in Ru le  19 (b) The Case Manager 
shall prompt ly  provide a copy of the Parties' 
proposals t o  the Arbitrator, unless the Parties 
agree that they should no t  be provided t o  the 
Arbitrator At any t ime  pr ior  t o  the close of the 
Arbitration Hearing. the Parties may  exchange 
revised wri t ten Iproposals or demands, which 



shall supersede all prior proposals The re- 
vised wri t ten proposals shall be provided t o  
the Case Manager w h o  shall prompt ly provide 
them to the Arbitrator. unless the Parties agree 
fitherwise 

i b )  If the Arbitrator has been informed of the 
written proposals, in  render ing the Award the 
Arbitrator shall choose between the Parties' 
last proposals, selecting the proposal that the 
Arbitrator f inds most reasonable and appropri- 
ate in  l ight of the standard set for th in  Rule 
19ib) This provision modif ies Rule 19(f)  in  that 
P O  mritten statement of reasons shall accom- 
pany the Award 

IC) I f  the Arbitrator has no t  been informed of 
the wr i t ten proposals, the Arbitrator shall 
render the Award as If pursuant t o  Rule 19, 
except that  the Award shall thereafter be 
corrected t o  coniorm t o  the closest of the last 
proposals, and the closest of the last proposals 
wi l l  become the Award 

(d )  Other than as provided herein, the provi  
sions of Rule 19 shall be applicable 
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